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STATE OF NEW YORK

STATE TN( COMUISSION

Bamberger Polymers, Inc.

for Redetermination of a Deficiency or Revision
of a Deternination or RefUnd of Corporatiotr
Franchise Tax under Article 9-A of the Tax law for
the F iscal  Years Ended L2/3t /72 -  6 /30176.

AFFIDAVIT OF }IAITING

State of New York )
ss .  :

County of Albany )

David Parchuck, being duly s*orn, deposes and says that he is an eryloyee
of the State Tax Commission, that he is over 18 years of age, and that on the
18th day of January, 1984, he served the within notice of Decision by certified
rnail  upon Bamberger Polymers, Inc., the petit ioner in the within proceeding,
by enclosing a true copy thereof {n a securely sealed postpaid wrapper
addressed as fo l lows:

Bamberger Polymers, Inc.
c/o Sanuel tricht
3003 New Hyde Park Rd.
New Hyde Park, NY 11040

and by deposit lng same enclosed in a postpaid properly addressed wrapper in a
post off ice under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the petitioner
herein and that the address set forth on said wrapper is the last known address
of the petit ioner.

Sworn to before me this
18th day of January, 7984.

horized to administer oaths



STATE OF NET^/ YORK

STATE TAX COMUISSION

In the Matter of the Petition
o f

Bamberger Polymers, Inc.

for Redetermination of a Deficiency or Revision
of a Determination or Refund of Corporation
Franchise Tax under Article 9-A of the Tax f,aw
for  the F iscal  Years Ended 7213t172 -  613A/76.

AFFIDAVIT OF MAITING

State of New York I
ss .  :

County of Albany l

David Parchuck, being duly sworn, deposes and says that he is an employee
of the State Tax Commission, that he is over 18 years of age, and that on the
L8th day of January, 1984, he served the within notice of Decision by cert i f ied
mail upon Stanley C. Ruchelman, the representative of the petitioner in the
within proceedinB, by enclosing a true copy thereof in a securely sealed
postpaid wrapper addressed as fol lows:

Stanley C. Ruchelman
Touche, Ross & Company
1633 Broadwaf
New York, NY 10019

and by deposit ing same enclosed in a postpaid properly addressed wrapper in a
post office under the exclusive care and custody of the United States Postal
Service within the State of New York.

That deponent further says that the said addressee is the representative
of the petitioner herein and that the address set forth on sqid wrapper is the
last known address of the representative of the petit ioner.

Sworn to before me this
18th day of January, 1984.

Authorized to administer oaths



STATE OF NEW YORK
STATE TAX COMMISSION

ALB.ANY, NEW YORK 12221

January 18, 1984

Bamberger Polyners, Inc.
c/o Samuel Licht
3003 New Hyde Park Rd.
New Hyde Park, NY 11040

Gentlemen:

Please take notice of the Decision of the State Tax Comnrission enclosed
herewith.

You have now exhausted your right of review at the administrative leveI.
Pursuant to section(s) 1090 of the Tax Law, a proceeding in court to review an
adverse decision by the State Tax Comnission may be instituted oaly under
Article 78 of the Civil Practice Law and Rules, and must be commenced in the
Supreme Court of the State of New York, Albany County, within 4 nonths from the
date of this notice.

Inquiries concerning the computation of tax due or refund allowed in accordance
with this decision may be addressed to:

NYS Dept. Taxation and Finance
Law Bureau - litigation Unit
Building ll9, State Campus
Albany, New York 72227
Phone ll (518) 457-2A70

Very truly yours,

STATE TAX COMMISSION

Petit ioner' s Representative
Stanley C. Ruchelman
Touche, Ross & Company
1633 Broadway
New York, NY 10019
Taxing Bureaut s Representative



STATE OF NEW YORK

STATE TA)( COMMISSION

In the Matter of the Petitlon

o f

BAI,IBERGER POLYMERS, rNC.

for Redeternlnation of a Deficlency or for
Refund of Corporatlon Franchise Tax under
Artlcle 9-A of the Tax Law for the Flscal Years
Ended December 31, 1972, December 31, 1973,
June 30, L974, June 30, 1975 and June 30, L976.

DECISION

Petitioner, Bamberger Polymers, Inc. r 3003 New llyde Park Road, New Hyde

Park, New York 11040, fl1ed a petitlon for redetermlnation of a deflclency or

for refund of corporatlon franchise tax under Articl-e 9-A of the Tax Law for

the f iscal-  years ended Decenber 31, L972, December 31, L973, June 30'  L974'

June 30, 1975 and June 30, 1976 (Ff1e No. 252L9).

A fornaJ. hearlng nas held before Frank W. Barrle, Hearing Offlcer' at the

offices of the State Tax Conmission, Two WorLd Trade Center, New York' New

York, on November 30, L982 at 11:00 A.M. wlth all briefs to be submltted by

ApxLL 29, 1983. Pet i t loner appeared by Touche, Ross & Company, C.P.A.rs

(Stanley C. Ruchelman, Esq,, of counsel). The Audlt Divislon appeared by Paul B,

Coburn, Esq. (Anne W. Murphy, Esq.,  of  counsel) .

ISSUE

Wtrether petitionerrs wholly-owned subsldlary ls a tax exempt domestlc

internati-onal sales corporatlon thereby requlrlng petitloner to flle its

corporatLon franchtse tax reports on a consolldated basls wlth euch subsldlary.

FINDINGS OF FACT

PetLtioner and the Department of TaxatLon and FLnance stlpulated to the

foJ-Lowlng facts, numbered one through thirteen.
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1. Petltloner ls a domestlc corporatlon duly organlzed and exlstlng uader

the l-aws of the State of New York.

2. Petitioner has as its wholly-owned subsidlary, Bamberger Polymers

Internatlonal- Corp. (trlnternational-f'), a corporatton duly otgan,ized and exl.etlng

under the Laws of the State of New York.

3. InternatlonaL flled a valld eLection in January 1972 under IRC Sec.

922 to be treated for Federal purposes as a Domestic Internatlonal Sales

Corporat ion (DISC).

4. The U.S. Congress promuJ.gated the DISC provisione in the Internal

Revenue Code to encourage export of U.S. products, glvlng these corporatlone

favorabLe tax treatment for so dolng.

5. The New York State Tax Cornmlsslon submltted legislatLon ln response to

the Federal- provisions whlch provided beneflcial tax treatment and to encourage

DISCs to locate in New York State.

6. The Comisslon recognlzed the need for dlfferent treatment of DISCs

which purchase property from sharehoLder-manufacturers (tax exempt DISCe) and

those DISCs whlch purchase thelr lnventory from independent unrelated partles

( taxab le  DISCg) .

7. Tax Law section 208, eubdlvLslon 9(f) deffnes a tax exempt DISC to be

a  D I S C :

rr... [W]hich during any taxable year or reporting year (1) received
more than five percent of its gross saLes from the saLe of lnventory
or other property which [tt] purchased from lts stockholdere, Q)
recelved more than flve percent of its gross rentals from the rental
of property which [it] purchased or rented frour its stockholders or
(3) recelved more than five percent of lts total receipts other than
sales and rentals from its stockholders.t'

8. Tax Law section 209, subdlvlslon 6 provldes that:
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"For any taxabLe year of a DISCr rrot exempt from tax under paragraph
(i) of subdivision nlne of sectlon two hundred eight of thle artlcl-e,
the taxes imposed by subdivision one of thls sectlon shal-l be computed' 
onJ-y under elther clause tlro or cLause four of paragraph (a) of
subdivieion one of sectLon two hundred ten of thls chapter, whlchever
Ls greater, and paragraph (b) of such subdlvision,"

9. The leglslatlve history in support of the New York State legisl-atlon

pertalning to the taxation of DISC corporations ls comprlsed, ln part, of a

series of letters and memoranda embodied ln a microfiche ftle, entLtled I'N.Y.S.

Governor, Bll-l Jacket, L972, Chapter 778t'. Anong the documents is a letter

signed by Norman Gallnan, New York State GomLssioner of Taxatton, dated

I
J u n e  1 ,  L 9 7 2 . '

10. Petitloner and International are distrlbutors of pJ,astlc resins

manufactured by unrelated partles and acted as such during all tlmee relevant

to this proceedlng.

11. Neither petltioner nor Internatlonal engage ln manufacturlng activltles

nor ls elther related to a person or corporation engaged ln the manufacture of

the type of resin distr ibuted.

L2. International was formed to carry on the export business prevtously

carrled on by petitioner. After International was forned, the petitloner

continued to carry on its distrl-bution activities to customers located wlthln

t h e  U . S .

13. For Federal income tax purposes, International- computed lts tncoue

armfg-length method ofdurlng aLl tlmes relevant to thls proceeding under the

section 482 of the InternaL Revenue Code and not under

prlcing methods of sectlon 994 of the Int,ernal- Revenue

either of the special

Code.

I  
copi.s of the let ters

to the stipulatlon and are
and memoranda, slxty-nine pages in all, were attached
part of the record hereln.
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In additlon to the stlpulated facts, €.g8, we make the foll-owing findlngs

o f  f a c t .  
,

L4. On l.larch 16, L979, the Audit Divlslon issued five notlces of deficlency

against petittoner alLeging tax deflclencles under Artlcle 9-A of the Tax Law

of  $4 ,387.00  pLus  ln te res t ,  $20r900.00  p lus  in te res t ,  $222.00  p l -us  ln te res t ,

$51'220.00 plus tnterest and $3,309.00 plue intereet for the taxable perlods

ended December 31, L972, December 31, L973, June 30, L974, June 30, 1975 and

June 30 , Lg76, respectivel-y.

On March 16, L979, the Audlt Dlvislon also lssued five statements of

audlt adjustment agaLnst petLtioner for each perLod at issue, respectlvely.

The statements of audlt adJustment expLained chat the deficLencles were based

on a recent f leLd audit .

15. During the periods at lssue, petitloner dld not fl1e conblned tax

reports with International. Rather, petltloner considered Internatlonal a

taxable DISC and flled a separate Form CT-3, New York State Corporatlon Franchlae

Tax Report for thls subsldlary for each of the periods at issue. Internatlonalre

corporation franchlse tax was computed on the basis of business and lnvestment

capital or the flat fee mlnimum (whlchever was greater). The deficlencles

,
described ln Flndlng of Fact ttl4rt, 

-gg1g., resulted prinarlly- from the Audlt

Dlvleionrs lnclusion of Internatlonal in combined tax reports with petltloner.

Furthermore, the Audit DivLslon gave petitloner a credit for taxes patd by

Internatlonal in calculating the alleged deflciencies.

16. Petitioner and Internat,ional purchase plastlc reslne from maJor

chemical companies ln the Unlted States and selL those reeine to manufacturers

2 
T]n" Audlt Dlvlsion arso

factor and entire net lncome
made certaLn adjustments to petltlonerrs property
which lrere not challenged hereln.
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who generally convert them into casings for toys or housewares. Wtren Internatlonal

was formed, lt attempted to purchase reslns dlrectly from the maJor chemical

companies. Ilowever, the chemlcal companies preferred to do buslness with

petitloner, and International was unable to purchase inventory directLy frou

suppllers under favorabl-e credit terms. As a resuLt, petltioner, during the

perLods at lssue, nade all purchases for InternationaL and ltself whlch were

carrled in a cornmon pool of lnventory. Two types of purehases were nade by

petitioner on behalf of Internatlonal. Under the first type, the purchaee

order was placed wlth the suppJ-ler by peti-tloner on behalf of InternatlonaL for

direct shlpment to Internationalrs customer. Under the second method' ehipments

of the merchandise were made to petl-tloner who kept those l-tems ln a rrcomon

pooLtt with lts own purchases. InternatlonaLfs purchases rrere identiflable vla

speciflc lot ldentiflcation. The inventory was not fungtble.

17. The Audit Dtvlsion det,ermined that any of the lndlrect "coumon poo1"

purchases that remained with petitioner in excess of one monttr constltuted

purchases nade by Internatlonal from petitioner. The audj.tor made test checks

for such purchases for each of the years at lssue and found that the rrpercentages

ran well above the ftve percent that the regulatlon ca11s for to be consldered

tax-exempt DISCrr.

18. A11 purchases on behaLf of International were recorded by petltloner

on Lts books and records. When the item purchased was shlpped by the suppller

dlrectLy to Internationalrs cuatomer, petltloner lncreased its own purchase

account, then lrmnediateJ-y reduced such purchase account by the sane amount.

Wtren the lteu purchased was not shipped by the supplier dlrectly to Internationalrs

customer, the item was carrled in the ttcoamon pooltt unt1l sold by Internatlonal

or year end, whichever came earl-ier. At that time, petitloner reduced its
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purchase account. An Lncrease ln the purchase account was reflected by a

ttdebittt entry and a decrease in the purchase account was reflected as a |tcredlttt

entry on the books and records of petitioner.

L9. Petitloner transferred inventory at cost to International. Petltioner

argued that the transfer was not treated nor lras it intended to be treated as a

sale. Ilowever, petitioner conceded that Internatlonal effected purchaeee from

unrelated manufacturers through petltloner. Furthermore, through a procedure

ldentlfled by petltionerts witness as an rraccount cutrentrrr petltioner ls

reimbursed for the product sold by Internatlonal by the actual transfer of

funds from International to petltloner (at a rate equal to the cost to petltloner

of the inventory transferred to Internatlonal).

20. Since petitionerrs overall corporate tax llabillty is decreased lf lt

ls pernitted to flle separate tax reports for itself and Internatlonal.' Petltloner

argued, what at flrst blush seems quite curious, that International is a

taxable DISC and g a tax-exempt DISC. In support of thls posltlone petltioner

contended that ln order for a DISC to be exempt from New York corporate franchlse

taxes as a separate enttt,y, it must be rel-ated to a manufacturer from whom lt

purchases i ts products.

21. Included in pet l t lonerrs br lef  are proposed f lndlngs of factr  al l  of

which have been incorporated into thls declslon with the exceptlon of its

proposed finding of ultlnate fact whj-ch petitloner has failed to prove.

Included ln the Audit Dlvisionrs brlef are ptoposed flndlngs of fact, all of

which have been incorporated into this decisfon.

CONCLUSIONS OF LAW

A. That Tax Law $208.9(i) provldes that a DISC wllL

York corporate franchlse taxes lf durtng any taxable year

be

1r

exempt from New

receivee |tmore
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than five percent of its gross sales fron the sale of lnventory purchased fron

i t s  s t o c k h o L d e r s . . . r r .

Petltloner argued that additionaL conditionlng language should be read

lnto thls unambiguous provlsLon. It would have us impose an addltlonal requlrement

that the inventory purchased by a DISC from lts stockholders muat be manufactured

by lts stockhol-ders ln order for the DISC to be considered a tax exempt DISC

for New York corporate franchlse tax purposes. However, slnce the 1aw descrlbed

above ls unambLguous, we will not read lnto lt such condltioning language.

Furthermore, the Legi-slatlve history does not Justify a constructlon of this

provlsion whlch is contrary to lts pl-ain meanlng. See McKinneyre Statutes S94

and Curt is v.  Brookdale l lospital  Center,  62 A.D.2d 749.

B. That pursuant to Findings of Faet tt18", tt19" and t'20", lt was reaeonable

for the Audlt Dlvlslon to conclude that InternatLonal receLved more than flve

percent of its gross sales from the sale of property which lt purchaeed from

petitioner. Although petitioner denled that the transfer of inventory to

Int,ernatlonal was a sale of inventory by Lt to Int,ernatlonal-, in fact' Petitloner

was reimbursed for such tnventory by the actual transfer of funds from International

to it. Therefore, it is reasonable to conclude that Internatlonal ttpurchasedrt

a substantLal part, lf not all, of its inventory from petitloner. Furchermore'

lt cannot be coneluded that Internatlonal purchased lts product from unrelated

suppllers merely because lt paid petltioner at the sane rate whlch petitLoner

paid the unrelated supplLers. Nor can it be said that a transaction Is not a

trpurchasett merel-y because the seller does not nake a proflt.

C. That International ls a tax exempt domestlc lnternatl-onal salee

corporatlon thereby requlring petitloner to fll-e lts corporation franchlee tax
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reports on a consolldated basis with such wholly-owned subsidlary. Tax Law

s208 .9 ( i )  (B ) .

D. That the petltion of Bamberger Polymers, Inc. ls denled.

DATED: Albany, New York STATE TAX COMMISSION

JAN 1 8 i9B4
PRESIDENT


